IN THE CHANCERY COURT FOR THE STATE
TWENTIETH JUDICIAL DISTRICT, DAVIDSON (

COLONIAL PIPELINE COMPANY,
Plaintiff,
VS.

JUSTIN P. WILSON, Tennessee Comptroller
of the Treasury; TENNESSEE STATE
BOARD OF EQUALIZATION; and

THE MEMBERS OF THE TENNESSEE
STATE BOARD OF EQUALIZATION, ct al.,

Defendants.

IOF TENNESSEE
[OUNTY, PART IV

MEMORANDUM AND FINAL ORDER

Plaintiff, Colonial Pipeline Company (“Plaintiff,’

“Colonial™, brings this facial constitutional challenge a

Tennessec to tax Plaintiff’s property as public utility propetty

or

“Colonial Pipeline,”
cainst statutes that allow

and to tax its pipelines and

surface equipment as real property, The defendants in this suit are: 1) Defendant, Justin

P. Wilson, Comptroller of the Treasury, State of Tenncssee, Y

ho, as Comptroller, is head

of Tennessee's Office of State Assessed Properties and is a member of the State Board of

Equalization; 2) Defendant, Tennessee Board of Equalizatid
Bill Haslam, who is also a Member and Chairman of the
Equalization; 4) Defendant, Dwight E. Tarwater, as Coun
member of the Tennessee State Board of Equalization; 5)

Secretary of State of the State of Tennessee and a member o

n; 3) Defendant, Govetnor
Tennessec State Board of
el to the Governor, and a
Defendant, Tre Hargett, is

Fthe Tennessee State Board

of Equalization; 6) Defendant, David H. Lillard, Jr., is the State Treasurer of the State of

Tennessce and a member of the Tennessee State Board of

Richard H. Roberts, is the Commissioner of Revenue of th

Equalization; 7) Defendant,

r State of Tennessee and a




member of the Tennessee State Board of Equalization; 8) ]
member and Vice-Chair of the Tennessee State Board of Equs
Betty Burchett, a member of the Tennessee State Board of
ceforred to as “the State™. See Tepn. R. Civ. P. 25.04. The
sued in their official capacitics. Plaintiff is claiming that

property as public utility property and its pipelines as real pr

protection clauses of the state and federal constitutions,

Tennessee Constitution, and the Commeree and Supremacy ¢

Constitution.'

Defendant, Bill Bennett, a
lization; and 9) Defendant,
Equalization (collectively
lindividual defendants were

the statutes classifying its

aperty each violate the equal

the Uniformity Clause of

"lauses of the United States

In 1973, the General Assembly enacted legislation which had the effect of

classifying Colonial Pipeline as a public utility and its propey
This classification, which was codified as Tenn. Code Ann.
public utility property includes all property used or held fq
public utility. It lists gas, electric, and several other kin
In 2004, the Tdg

utilities, including pipeline companies.

adopted HB 3289 which, inter alia, specifically classified pij

ty as public utility property.
b 67-5-501(8), provided that
r use in the operation of a

ds of companies as public

hnessee General Assembly

pelines as real property. See

2004 Tenn. Pub. Acts. 719. Later codified as Tenn. Code Ann. § 67-5-501 (9)(B)(iii), the

new law classified as real property “[m]ains, pipes, pipeli
authorized to be built, laid or placed in, upon, or under an

place for conducting steam, heat, water, oil, glectricity or

nes and tanks permitted or

y public or private sireet or

any property, substance or

product capable of transportation or conveyance therein or that is protected thereby.” Id

! plaintifPs Supremacy Clause assertions are not scparate challenges,

Commerce Clause challenge that reclassification of its pipeline as r

interstate commerce and that the classification of its property as public

burden on interstate commerce. See First Amended and Restated Comp]

Relief, 11 65, 111,

mut arc included within Colonial’s
¢al property discrimninates apainst
ttility propetty results in an undue
int for Injunctive and Declaratory




Tenn. Code Ann. § 67-5-501(9)(B)(ii), which classificd pipdlines as real property, and

Tenn. Code Ann. § 67-5-501(8), which classifies the property of pipeline companies as

public utility property, are the statutes being challenged here.

In Tennessee, local government assesses most chmmercial and residential

property. Certain subcategorized properties, such as public utility propetty, are assessed
by a centralized state agency, the Office of State Assessed Pfoperties (“OSAP”). OSAF

assesses Colonial’s properties. See Colonial Pipeline Co. v| Morgan, 263 3.W.3d 827,

833 (Tenn. 2008). Auticle III, § 28 of the Tennessee Constit tion was amended effective
January 1, 1973, to classify property for tax asscssment purposes, requiring equality and
uniformity in each class or subclass throughout Tennessee. Als a result of the amendment
and other developments since 1973, “industrial and commpreial” personal property is
assessed at 30% of its value; “industrial and commercial” rea] property is now assessed at
40% of its value; and “public utility” personal and real propqrty is assessed at 55% of its
value. See id.

The ad valorem tax rates applicable to a particular taxpayer are commonly
referred to by stating the real property rate first and the pergonal property next. So, il a
company’s real estate rate is 40% and its personal property rdte 1s 30% for ad valorem tax

purposes, that company’s tax rate will be referred to as 40/80. Colonial’s public utility
status and the reclassification of its pipelines as real property put Colonial at a 55/55 ad

valorem tax status. Colonial is claiming that its rates shohld be no higher than 40/30

under the industrial and commercial classification which

Colonial contends are competitors and/or other similarly

taxpayers.

applies to many companies

situated centrally asscssed




Essentially, these classifications impact Colonial Pipeline’s ad valorem tax in two
related ways. Colonial is claiming that none of its property, freal or personal, should be
taxed as public utility property (taxed at 55% of value), but asserts, for example, that its
real property should be taxed as industrial and commetcial [property (taxed at 40% of
value). Secondly, Colonial is claiming that its pipelines should be taxed as industrial and
commercial tangible personal property (taxed at 30% of vilue) as opposed to public
utility real property (taxed at 55% of value). See Colonial Fipeline Company v. Morgan,
263 §.W.3d 827, 833 (Tenn. 2008). If Colonial’s pipelines fwere taxed as public utility
tangible personal property, it would be potentially subject to be taxed at 55% of its value,
except that Colonial would be entitled to a 1 5% equalizatioh reduction. Consequently,
hoth classifications (real property and public utility) operate together to subject
Colonial’s real and personal property to the highest 55/35 tax bracket.

Tn March 2006, the Court granted dismissal in favor of Defendants (“the State™),
holding that Colonial Pipeline had not exhausted its adminis rative remedies. The Court
of Appeals reversed and the Tennessee Supreme Court affirmed this reversal, remanding
the case back to this Court for a resolution of Colonial Pipeline’s facial constitutional
chalienges.* See Colonial Pipeline v. Morgan, 263 8. W.3d 827 (Tenn. 2008). In
proceedings in this Court, after the Tennessee Supreme (owrt remanded this case in
2009, the parties disputed what the scope of Colonial’s factal challenge should be here,

The Court held a two-day trial on certain issues that were afguably best considered in an

? The Tenncssee Supreme Court’s ruling allowed the Court to decific Plaintiff's facial constitutional
challenges while the administrative proceeding was held in gbeyance. Iffthe Court rules that the statutes are
facially constitutional and that holding is upheld on appeal, then the alzency will interpret and apply the
challenged statutes and decide any as-applied constitutional challenges|the agency is required to reach in
order to decide the case.




as-applied proceeding, in the interest of making sure that the appellate courts would have
a complete record if this case is appealed.
After remand, on August 27, 2008, Plaintiff filed its Flrst Amended and Restated
Complaint for Injunctive and Declaratory Relief (“Amended [Complaint™) against Justin
P. Wilson, Comptroller of the Treasuty, the Tennessee Board of Bqualization, and each
member of the Tennessee Board of Equalization in their individual capacitics. Plaintiff’s
Amended Complaint seeks telief declating unconstitutignal the classification of
Plaintiff ¢ pipelines as “real property” under Tenn. Code Ann. § 67-5-501(9) and as
“public utility property” under Tenn. Code Ann. § 67-5-501(8) for purposes of ad
valorem taxation as violative of state and federal Equal Protection Clauses, Tennessee’s
Uniform Taxation Clause, the Commerce Clause, and the [Supremacy Clause.”  After
allowing discovery, the Coutt held a two-day bench trial on January 9-10, 2012,
Facts
Colonial operates pipelines that transport refined petroleum products (i.e.,
gasoline, home heating oil, jet fuel, diesel fuel) from Pasaderja, Texas (south of Houstot}
to Linden, New Jersey on the New Jerscy side of the New York Harbor. Plaintiff does
not transport crude oil, matural gas, liquid petroleun such as propane or butane, ot
renewable fuels such as ethanol or bio-dicsel fuels. Renewable fuels can cause corrosion
in Colonial’s pipes and are not otherwise compatible with thie produets that flow through

Colonial’s pipelines.

* Plaintiffs Original Complaint for Injunctive and Other Relief (“Drigi‘lmal Complaint”), filed on February
22, 2005, challenged its real and personal property ad valorem taxation rates, but did not necessarily
direetly and specificaily challenge its classification as a public utility, | The challenge to jts personal and
real property ad valorem tax raies, however, implicated Colonial’s clagsification as a public utility. The
QOriginal Complaint brought state and federal equal protection chaienges and challenges under the
Cotnmerce and Supremasy Clauses; it did not make a claim under Tenn sce’s Uniform Taxation Clause.
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Colonial’s Scheduling and Shipping Support Leader, N

ir. Jim Ed “Buster” Brown,

Jr., (“Mr, Brown™), described Colonial’s business in functiomal terms as essentially “an

underground truck.” Transeript (“T7), p. 17.% Its pipelines co
miles of pipe traversing the District of Columbia and thirteen

Tennessee. Given that Colonial’s pipelines are composed o]

15ist of approximately 5300
states, including portions of

" forty-foot sections of pipe

that have been welded together, Colonial is able to regularly rplocate and replace its pipes

located in Tennessee and elsewhere, As part of the process (

plonial uses in temoving ot

replacing any of its pipes, it endeavors to restore the ofvner's land to its original

condition. In Tennessee, Colonial has pumping stations, “gtubs,” or delivery points in

Chattanooga, Knoxville, and Nashville. Colonial does npt deliver products to any

Tennessee location west of Nashville or east of Knoxville.

Colonial Pipeline is a comunon carrier regulated by the Federal Energy Regulatory

Commission (“FERC™) and is required to be fair and equitable to its customers. Plaintiff

is a transportation company; it does not own, produce, refithe, matket, purchase, or sell

any of the refined petroleum products it transports through its pipelines. In transporting

products, Colonial Pipeline basically transports two catego ies of products: 1) refined

petroleum products; and 2) petroleum distillates. Pipeline trgnsportation is slow, reliable,

continuous, and safe. Colonial’s name is based on its origihal footprint of serving most

of the thirteen original colonies.

Colonial’s transportation rates are not volatile; they gte not tied to product prices,

the impact of natural disasters, or supply distribution issues

Tt takes ten to fifteen days,

at a rate of three or four miles an hour, for product leaving |Pasadena, Texas to arrive in

the New York Harbor. Similarly, it takes five to ten days fdr produet to reach MNashville,

" The trial transcript consists of two volumes, Because the pages are onsecutively numbered, the Court

will identity the relevant point in the two-volume transcript by page numper.
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Tennessee from Pasadena, Texas,
cycles. In other words, Colonial sequences its transportation
refiners can count on injecting their product into Colonial’s
receiving terminals can count on Colonial delivering produg
United States markets, refined petroleum products are aj
railroad, and over-the-road frucks.

FERC sets the rates, via tariffs, that Colonial Pipeline
transportation services. Colonial Pipeline is subject to a gry
1993, adjusted by the Producer Price Index and, perhaps, re
not penerally own, in fec simple, the real estate where i
typically secures permission from land owners through
agreements which are memorialized by instruments recorad

deeds are recorded,

Colonial Pipeline trang

ports product in five-day
lscrvices in such a way that
system every five days and
t in five day intervals. In

so transported by barges,

can charge customers for its
ndfathered rate from 1992-
ated factors. Plaintiff does
ts pipelines run. Colonial

license and right-of-way

cd in public offices where

In Tennessee, Colonial is vested with the power of ethinent domain. Colonial has

used its direct right of eminent domain in Tennessee relativg
filing lawsuits against landowners to obtain rig]mc-c:ti"-wa,y:a.S i
lease Plaintiff’s pipelines, which continuously transport re
Colonial’s customers. In addition to some degree of indirect
of refined petrolewm products via barges, railroad and ove
pipelines run roughly parailel to and compete directly

pipelines of Plantation Pipe Line Company (“Plantation”

5 Obviously, Colonial’s eminent domain power helped it negotial
landowners 1n instances when Colonial did not file an eminent domain sy
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ly sparingly, in the sense of

Jo other company can use ot

ined petrolcum products to
competition in the transport
the-road trucks, Colonial’s
with the refined petroleum

), over much of Colonial’s

e right-of-way settlements with
it.




routes. Colonial’s pipelines were established in the early 19

were established in the early 1 940s.°

In the tclephone industry, for example, the incumbent

could arguably serve as batricrs to competition, but they ard

cable capability to the non-incumbent carriers at rates designe

60s. Plantation’s pipelines

carriers own the cables that
required to offer for lease

H to allow new entrants into

the market without the necessity of building new cable-related infrastructure. In the

pipeline industry where Colonial, by analogy, is an incum
structural reasons, no such requirements and, accordingly, an
exist to new entrants entering the market to directly comp

market of transporting petroleum products arguably remaj

hent, there are, for logical,
y natural barrier which may
ete against Colonial in the

n. The partics agree that

Colonial is not a true monopoly, even though Colonial argubly has some features of a

natural monopoly. Here, fixed or startup costs (relating to infrastructure) in the

petroleum pipeline industry are so high that entry of a c
industry would be exceedingly difficult.

In response to federal cases holding that Tenncsseg

o

hmpany into this particular

s equalization system as it

existed after the 1973 amendment to the Tennessee Constitution did not resolve the

problem of unequal assessments, the Tennessee General Assémbly in 1980 authorized the

Tennessee Board of Equalization (“the Board™) to adjust pulblic utility property values to

achieve equalization with industrial and commercial py

Sperty.

Still, equalization

concerns persisted. After a Tennessee appellate ruling declaged Colonial’s pipelines to be

personal property in 2002, the Tennessee legislature amende;
expressly classify “pipelines” as real property. This amend

resulting in the Tennessee Supreme Court’s decision ded

% While Colonial serves Knoxville, Chattanooga, and Nashville, Plan
Chattanooga.

d relevant statutes in 2004 to
ment prompted this lawsuit,
laring that Colonial’s facial

tation serves only Knoxville and




constitutional challenges could be decided by this Court without the need for it to first

exhaust administrative remedies.
Prior to 2004, Tennessec appellate courts determinetl that Colonial’s pipelines

wete personal property for ad valorem tax purposes, which were taxable at a lower rate

(40%) than real property (53%). As meptioned earlier, the Té¢nnessee General Assembly
amended Tenn. Code Ann. § 67-3-501in 2004 to modify the definition of real property 1o
include “[m]ains, pipes, pipelines and tanks.” /d The effecf of this amendment was that
Colonial’s pipelines would be subject to the higher (55%) real property assessment.
Colonial sued in this Court seeking injunctive and declaratory relief. The State moved to
dismiss asserting that Colonial bad failed to exhaust administrative remedies. This Court
oranted the motion to dismiss; this dismissal was reversed Hy the Court of Appeals and
the Tennessee Supreme Court. On remand, Colonial’s challenge tests the constitutional
limits of the State’s inherent, plenary powet to pass and|amend tax statutes in this

particular context.

Basic Legal Framework

In summary terms, Plaintiff is making a facial cha

statutes which classify its pipelines as public utility property

lenge to the Tennessce tax

and real property. Plaintiff

is claiming that these statutes violate the equal protection clapse, Tennessee’s Uniformity

Clause, the Commerce Clause and the Supremacy Clause. T

has carefully identified the stakes involved in a facial constit;

A facial challenge to a statute is the most difficuly

1e Tennessee Supreme Court
itional challenge to a statute:

challenge to mount

successfully. The presumption of a statute’s constitWtionality applies with

even greater force when a facial challenge is ma
challenger must establish that no set of circumstanc
the statute would be valid. Stated another way,

de. Accordingly, the
b exists under which

the challenger must

demonstrate that the law cannot be constitutionally applied to anyone.




Courts considering a facial challenge to a statuie should proceed with
caution and restraint because holding a statute facially unconstitutional
may result in unnecessary interference with legitimate governmental
functions. Accordingly, the courts view facial invaliflity ag “manifestly
strong medicine” and invoke it sparingly and only as a jast resort.

There are at least three reasons for the courts’ retibence to invalidate
statutes on their face. First, claims of facial invalldity often rest on
speculation and thus run the risk of the “prematufe interpretation of
statutes on the basis of factually barebones recordis.” Second, facial
challenges “run contrary to the fundamental principle bf judicial restraint”
by inviting the courts to wformulate a rule of constititional law broader
than is required by the precise facts to which it is to| be applied.” Third,
“facial challenges threaten to short circuit the denhocratic process by
preventing laws embodying the will of the people fron} being implemented
in a manner consistent with the Constitution.”

Thus, & successful facial constitutional challenge resilts in the wholesale
invalidation of the statute. While passing on the yalidity of a statute
wholesale may be efficient in the abstract, any gaip is often offset by
losing the lessons taught by the particular, For this peason, many courts
view “as applicd” challenges as the “basic blilding blocks” of
canstitutional adjudication. “As applied” challenges afe preferred because,
if they are successful, they do not render the entirtp statute completely
inoperative. In some circumstances, the courts ¢an best fulfill the
legislature’s intent by prohibiting only the unconstitutional applications of
a statutc, while allowing the State to enforce the statute in other
circumstances.

Waters v. Farr, 291 8.W.3d 873, 921-23 (Tenn. 2009).

The Tennessee General Assembly has broad taxing jauthority that courts should
not interfere with unless a taxing measure violates the fedefal or state constitution. See
Sears. Roebuck & Co. v. Woods, 708 S.W.2d 379, 383 (Tenn. 1986); Evans v.
McCabe, 52 $.W.2d 159, 160 (Tenn. 1932). Similarly, Tenpessee courts “do not decide
constitutional questions unless resolution is absolutely n¢cessary to determining the
issues in the case and adjudicating the rights of the parties.] State v. Taylor, 70 8.W.3d

717, 720 (Tenn. 2002)citing Owens v. State, 008 8. W.Bd 923, 926 (Tenn. 1993)).
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i 7
Tennessee statutes are presumed to be constitutional.” See W

873, 882 (Tenn. 2009); Gallaher v. Elam, 104 5.W.3d 453

challenget, as a general proposition, must persuade the court {

cxists under which the statute, as written, would be valid. Se
739, 745 (1987); Lynch v. Ciy of Jellico, 205 8.
2006) (quoting Davis—-Kidd Bookseliers, Inc. v. McWherter, &

1993)). States, moteover, may not make or enforce laws that

aters v. Farr, 291 8.W.3d
, 459 (Tenn. 2003). The
hat no set of cireumstances
b .S, v. Salerno, 481 U.S,
w.id 384, 390 (Tenn

56 8. W.2d 520, 525 (Tenn.

deny any person the equal

protection of the laws.

Equal Protection

Colonial’s primary facial challenge to the two propetty tax classifications at issue

(public utility property and real property) is on equal prot setion grounds. It is well-

settled that the right to equal protection “is guaranteed by both the United States and

Tennessee Constitution.” State v. Tester, 879 €. W.2d 823, 827 (Tenn, 1994). The equal

protection guarantee can be described, in generic terms, as fojlows:

The constitutional guarantce under the 14"  Afnendment that the
government must treat a person or class of persons the same as it treats
other persons ot classes in like circumstances. In thday’s constitutional
jurisprudence, equal profcction means that legislatipn that discriminates
must have a rationa! basis for doing so. And if thg legislation affects a
fundamental right (such as the right to vote) or involves a suspect
classification (such as race), it is unconstitutional uilless it can withstand

strict scrutiny.

Black’s Law Dictionary 557 (7" ed. 1999). In broad sweep,|Colonial asserts, by pointing

out that its pipelines are personal property under Tennesset legal principles that would

apply in the absence of the 2004 reclassification statute, that there was no reasonable

adjusting the burdens and benefits
ality[.]" Usery v. Turner Elihorn
nality applies to Plaintiff's equal

7 Similarly, the United States Supreme Court has declared that statutes
of evonotic life come to the Court with a presumption of constitutio

Mining Co., 428 U8, 1, 15 (1976). The presumption of constitutig
protection and other challenges to the property tax classifications.
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basis for the Tenmessee General Assembly to reclassify pipel
to real property for ad valorem tax purposes and that thi

Colonial of its federal and state right to equal protection an

uniformity and equalization rights. Similarly, Colonial claim

basis for the State to continue to classify Colopial’s propert

when Colonial is admittedly not a monopoly and when comp.

as its similarly-situated competitors are treated as non-utility *
companies taxed at a lower rate. The State countets, urg
Pipeline is not a monopoly, it has eminent domain and marl
competitors identified by Colonial are not similarly situateq

facial constitutional challenges are actually “as applied” con

cannot be considered by this Court now under the Tennessce

that a rational basis exists for both tax classifications (real

property) challenged by Colonial.

Gection 1 of the Fourteenth Amendment to the

ves from personal property
, reclassification deprived
1 its personal property tax
{ that there is no reasonable
y as public utility property
anies Colonial characterizes
commercial and industrial”
ing that although Colonial
et power; that many of the
- that several of Plaintiff’s
stitutional challenges which
Supreme Court’s ruling; and

property and public utility

United States Constitution

prohibits states, among other things, from making or enforcing any Jaw that denies “any

person within its jurisdiction the equal protection of the laws

" Id. Similarly, Article XI,

Section 8 of the Tennessee Constitution provides, in part, as follows:

The Legislature shall have no power 10 suspend an;
benefit of any particular individual, nor to pass any
individuals inconsistent with the general laws of the
law granting to any individual or individuals
[immunities] or exemptions other than such as may

; general law for the
aw for the benefit of
land; nor to pass any
rights, privileges,
be, by the same law

extended to any member of the community, who may be able to bring

himself within the provisions of such law.
Id. This provision of our state Constitution affords “essent

the United States Constitution's equal protection clause. Sta

12

ally the same protection” as

e v, Tester, 879 8.W.2d 823,




827 (Tenn. 1994) (quoting Tennessee Small Sch. Sys. v. Mc

Therter, 851 8.W.2d 139,

152 (Tenn. 1993)). Given that no suspect class or fundamentdl right is implicated by the

propetty

Plaintiffs’ equal protection claims under the federal and stats

879 5.W.2d at 828.

The rational basis test is the least rigorous of the tests
due process and equal protection claims. Generally speak

exarines whether the challenged legislative classification beq

to a legitimate state interest. See Tennessee Small Sch. Sys.,

this standard, if some reasonable basis can be found for the

of facts may reasonably be conceived to justify

at 153 (quoting Harrison v. Schrader, 569 S.W.2d 822, 8

tax classifications being chalienged here, the ratibnal basis test applics to

constitutions. See Tester,

that courts use to evaluate
ng, the rational basis test
rs a reasonable relationship
251 S.W.2d at 153, “Under

lassification, or if any state

it, the classiffication will be upheld.” Jd

D5 (Tenn. 1978)). In other

words, a legislative classification can withstand an equal protection challenge under the

rational basis test if a reasonable basis for the classifica

tion is atticulated and this

articulated basis bears some logical relationship to a legitimgte state intcrest, even if this

articulated rationale is not itself demonstrated in the eviden

the actual reason for the classification. This approach

prerogative to make distinctions and classifications in setting]

Real Property Classification

iary or legislative record as
defers to the legislature’s

public policy.

The “[m]ains, pipes, pipelines and tanks” redefined 4s “real” property in Chapter

719 certainly include any form of transportation pipeline, ;

uch as the oil pipelines and

other surface equipment owned and operated by Colonial in Tennessee. Tenn. Code Ann.

§ 67-5-501(9)B)(iii). But Chapter 719 does not include

“[mn]ains, pipes, pipelines and tanks” used in manufacturing

13

any statutory exception for

processes, at least so long as




they are used “for conducting steam, heat, water, oil,

substance or product capable of transportation or conveyance

Defendants admit “the State Board has not updated any of its manuals
the assessment or classification of property to include any in

Chapter 719 or on how to apply Chapter 7197 Ex. 38

Colonial’s Request for Admission No. ] 64; see also T, p.

enactment of Chapter 719, the Division of Property Assessme

assessment manualg, which local Assessors use as a guide

real and personal property” of “locally assesscd taxpayers.”

the “State Board has not removed ‘Tanks’ and ‘Pipelines’ fro

Schedule provided” for use by local tax assessors “for valu
taxation.” Id., No. 152a.

Based on their guidelines and forms, Defendants
assessed pipelines may be assessed as personal rather than
Pre-Trial Brief, at pp. 26-27; see T, pp. 407-13. For examp
accordance with their instructions to county tax assessory
county assessors “consistently” classify locally asgessed pipi
well as piping running from petroleum storage tanks, as “per
09 & Ex. 75. Defendants further admit that locally asse
mains, pipes and pipelines continue to be classified as
Defendants’ standard practices, Ex. 58; Defendants’ Re
Request for Admission No. 141, 663-778; see also T, pp.

several local assessors independently confirmed and testified

guidelines and approved forms, they continuc to classify a

14

%

clectricity or any property,

fherein.” Id.

related to
formation on the effects of
Defendants’ Response to
409. Likewise, since “the
nts did not update any of its
n classifying and assessing
Id, No. 167. In particular,
m the Personal Property Tax
Ing property for ad valorem
acknowledge that “locally
real property.” Defendants’
le, Defendants admit that, in
at a recent workshop, the
ng used in manufacturing, as
sonal” property. T, pp. 408-
ssed “above ground” tanks,
‘personal” property per the

sponses to Colonial’s First

111-13 & Ex. 539. Likewise,

| that, relying on Defendants’

“Personal” property for ad




valorem tax purposes (i) “above ground” storage tanks, (i) “above ground” pipes or
pipelines connected to and supplying petroleum or comparaltle products to those tanks,
and (iii) certain “below ground” pipes or pipeline. Bx. 55: James Gattis Deposition, from
p. 8, line 9 to p. 9, line 10: id., p. 11, lines 15-21; id., p. 12, flines 8-15; see Ex. 56: Eric
Beaupre Deposition, from p. 14, line 7 to p. 24, line 24: see afso T, pp. 230-31, 407-13 &
Ex 59.

As a result, Defendants assert that even though OBAP now classifies central
assessed interstate pipelines, pipe and tanks as “real” property at the highest 55% “public
utility” rate (without the 15% equalization reduction apglicable only to “personal”
property of “public utility” taxpayers), many county tax assessors relying on the
Defendants’ guidelines and forms continue to classify |locally assessed intrastate
pipelines, pipes and tanks as “personal” property at the lowest 30% rate (as opposed to
the higher 40% rate applicable to “real” property of “vommercial and industrial”
taxpayers). See id. Colonial’s blue-colored pipes (as well ag its transmix tanks and other
surface equipment) are being assessed at 55% of their vajue, while the white-colored
pipes (and even larger petroleum storage tanks) of local didtributors are generally being
assessed at 30% of their value, even though the same |refined petroleum is being
transported through the same pipe. See id; see also T, pp. 245-46 & Ex. 24. From
Colonial’s vantage point, the only physical difference between thesc pipes is the “very
expensive” blue color used by Colonial. T, p. 246.

The facial equal protection challenge presented [o the Court regarding the
reclassification of Colonial’s pipeline as real property is| not whether the Tennessce
General Assembly can enact a statute specifically designed to supersede a Tennessce

appellate court ruling; it is clear that the legislature has [this prerogative. The equal

15




protection question presented to the Court does not necessarily| turm on how long-standing

or how well-settled the prior classification as personal prpperty may have been in

Tennessee jurisprudence.

inquiry into the somewhat

The facial equal protection challepge before the Court is an

related, but different question of whether the new challenged

tax classification itself bears a reasonable relationship to a legitimate statc interest.

in an equal protection case, the first thing to determithe is whether the classes of

persons (or companies) being compared are similarly situated. I{ they are not similarly

situated, there is no predicate for an equal protection violatign. See Cify of Memphis v.

Hargett, 414 5.W.3d 88, 110 (Tenn. 2013). Here, Colonial ip largely comparing itself to

companies involved in the transportation of refined petrolqum products through other

conveyances (trucks, barges, and rail) and, to a lesser extent, with a refinery in Memphis

that uses pipes to start the distribution process. Defendants hrge that these industries arc

not similarly situated for equal protection purposes. The Coupt agrees.

Although Colomal,

barges, trucks, and rail cars all ftransport refined petroleum

products as part of the distribution chain, they are not similafly situated. Colonial’s pipes

are buried in the ground in right-of-ways and they extend 5500 miles. Although these

pipes were construcd as personal property under Tennessde law prior to the statutory

change in 2004, it appears clear that reclassifying these pipelines as real property does

not create a legitimate question about whether trucks, barges, and rail should be similarly

classified. Similarly, the short term piping leading from thel Valero refinery in Memphis

has a sufficient nexus with the refinery’s roles as a manufag turing facility that the Court

concludes that these pipes are not similarly situated with (Colonial’s long term pipeline

system which traverses thirteen states and the Distriet of Columbia. Consequently the

relatively short piping from the Valero refinery and similay businesses are not similarly
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situated with Colonial’s

violation, therefore, with respect to the General Assembly’s 1

from personal property to real property.

Similarly,
maximize tax revenue by reclassifying personal property whid
real property as real property. Although there may very

associated with Colonial Pipeline’s situation of having won

that its pipelines are personal property and then having thoge v

legislature, the legislature, however, has broad taxing autho
has a reasonable relationship to a legitimate state interest. {

accordingly, the Court concludes that there is 1o equal prote

the reclassification of Colonial’s pipeline from personal prop

pipeline system. There can be flo facial equal protection

eclassification of pipelines

and in the alternative, the State has a ratignal basis for attempting 1o

h is closely associated with

well be some unfairmess

appellate decisions holding

ictories taken away by

ity and the reclassification

Inder the rational basis test,

ction violation attendant to

ity to real property.

Public Utility Classification

Colonial has market and eminent domain power,

Its rates are subject to

government regulation. Its pipelines cannot be used or rented by other companies. It has

certain features of a natural monopoly even through the p

actual monopoly. Although reasonable minds certainly di

there is a rational basis for classifying Colonial Pipeline and
utility classification.

Applying the equal protection standard, the Court

grtics agree that it is not an
sagree, the Court concludes

its property under the public

finds that Defendants have

demonstrated a rational basis to classify Colonial’s pipeline s public utility propetty, and

that Colonjal has failed to meet its heavy burden of negatir

g every conceivable basis to

support this tax classification. As a general rule, public utflities include companies that

rovide “necessary services to the public, such as telephone
P Y Y
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and water,” most of which “operate as monopolies but arg subject to governmental
regulation.” Black’s Law Dictionary 1544 (7% ed. 1999). As our Supreme Court once
explained, “by their very nature and because of the character of their operations, most
public utilities are regulated monopolies. None enjoy continfiing exclusivity and all are
regulated in the public interest and enjoined to meet the public need.” Nashville
Mobilphone Co. v. Atkins, 536 & W.2d 335, 340 (Tenn, 1976}

Tn Tennessee, public utility companies and commop carriers historically have
enjoyed the right of eminent domain and have been subject to| government rate regulation.
See, ¢.g., Chapdelaine v. State Bd. of Exam'rs for Land $urveyors, 541 8.W.2d 786
(Tenn. 1976); Nashville Water Co. v. Dunlap, 138 3.W.2d #24 (Tenn. 1940); Memphis
News Publ’g Co. v. Southern Ry, Co., 75 8.W. 941 (Tenn. [903); West Tenn. Power &
Light Co. v. Shallabarger, 14 Tenn. App. 258 (1931); Oman p. Tenmessee Cent. Ry. Co.,7
Tenn. App. 141 (1927). Indeed, although not exclusive, the fright of emincnt domain and
submiission to rate-setting procedures have been recogniped as “two distinguishing
characteristics of public utilities.” Robyn L. Thiemann, Property Devaluation Caused by
Fear of Eleciromagnetic Fields: Using Damages fo Encouralge Utilities to Act Efficiently,
71 N.Y.U. L. Rev. 1386, 1393 (1996).

In the present case, the undisputed evidence demonstrates that Colonial enjoys the
right of eminent domain in Tennessee and is subject to rdte regulation by the Federal
Energy Regulatory Commission (FERC). Thus, Clolonial possesses at least two of the
distinguishing characteristics of public utilities in genergl and, in particular, public
utilities in Tennessee. Additionally, Defendants’ expert proof established that Colonial
has market power. The existence of these characteristics pfovides a reasonable basis for

the Gieneral Assembly’s decision to classify Colonial’s pipelines as public utility

18




property. Colonial operates a continuous refined petrol

transports fuel to various delivery points in 13 states and the I
the enactment of Tennessec’s modem classification schemg
pipeline companies has been classified and assessed as publid
Tenn, Pub. Acts. 226, § 6. To this day, refined petroleurn
continue to be assessed as public utilities, and Colonia

evidence that would overcome the presumption of constitutignality

different classification of its property is required.
Contrary to Colonial’s ¢
taxpayers referenced in its Amended Complaint that also

products. Like Colonial, railroads and barges have the

petroleum products over long distances. By volume, howevet

elm products pipeline that
istrict of Columbia. Since
in 1973, the propetty of
utility property. See 1973
and natural gas pipelines
] |did not present sufficient

or demonstrate that a

ontention, Colonial is not sifilarly situated to the other

transport refined petroleum
kbility to transport refined

| they ship only a fraction of

the amount of refined petroleum products shipped by Colosial. For example, railroads

ship less than 2 percent of the amount of refined petroleum

is shipped in by Colonial. Barges arriving in Tennessee fiq

has a presence similarly ship a vety small percentage d

Tennessee by Colonial.

In contrast, Colonial delivers about 20 percent of al
delivered by pipeline in the United States and 65 percent of
southeastern statcs. From this proof, it appears that Color

share for the delivery of refined petroleum produets in Ten

products into Tenncssee than
m locations where Colonial

f the volume shipped into

refined petrolewn products
all products delivered in the
ial enjoys a sizeable market

wessee and the United States.

In fact, some authorities in the field cite oil pipelines as an example of a “natural

monopoly,” which is yet another characteristic of a public Wtility. See, e.g., Dylan Cors,

Breaking the Bottleneck: The Future of Russia’s Oil Pipeli

19
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L. 597, 599 (1997); Roger A. Bonet, Antitrust Policy in Ukrq

L. & Fcon. 1, 37 (1997); Shelley R. Baxer, Government

ine, 31 Geo. Wash. J. Int’l

Power Unleashed: Using

Eminent Domain to Acquire a Public Utility or Other Onghing Enterprise, 38 Ind. L.

Rev. 55, 60 (2005); David J. Teece, Telecommunications

Reintegration, and Competition, 1 Mich. Telecomm. & Tech.

Colonial has competition in the transportation of 1

This competition is both direct (Plantation) and indirect (trug

concludes that Colonial does not compete with refineries, spe
located in West Tennessce. Refineries convert natural sourc
process, into refined petroleum products that are placed into
to carry the product to ultimate consumers. The Court nof
legitimate question raised by the differences in state and

classifications for assessment purposes as highlighted in ¢

n Transition: Unbundling,
[.. Rev. 47, 53 (1993).

rfined pettoleum products.
ks, rail, barges). The Court
cifically the Valero refinery
=5, through a manufacturing
various distribution systems
es, however, that there is a

ocal tax treatment of these

he proof at trial. Tt makes

common sense for the challenged statutory classification to be followed in every

municipality and government subdivision in Tennessee. Thie Court concludes that these

differences mostly cleatly relate to Colonial’s as applied chdllenge. The statutory public

utility classification, as writter, is supported by a rational ba.
facial violation of Colonial’s right to equal protection.

Uniformity Clause

inter alia, that “[t]he ratio of assessment to value of prope

sis and does not constitute a

As amended in 1972, Article II, Section 28 of Tenmessee Constitution provides,

rty in each class or subclass

shall be equal and uniform throughout the State, the valuc fand definition of property in

ecach class or subclass to be ascertained in such manner as thie legislature shall direct.” fd

Tennessee appellate courts have noted that this provision
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broad discretion” to determine the value and definition of property in each of the

classifications or subclassifications contained in Article II,

Assessments, 58 3.W.3d 95, 99 (Tenn. 2000); Sherwood Co.

Cection 28. See In re All

v. Clary, 734 S.W.2d 318,

321 (Tenn. 1987); Kellogg Co. v. Assessment Appeals Comim’n, 978 5.W.2d 946, 951

(Tenn. Ct. Ap. 1998). As the Supreme Court opined

en it discussed the 1972

amendment to Article II, Section 28, “the General Assembly was not constitutionally

required to attempt

was given very broad discretion with respect to determining

property in each of the authorized classifications or subclas

734 §.W.2d at 321 (emphasis added).

Property tax classifications are subject to the “prin

under Article 11, Section 28 of the Tennessce Constitution

Tenn. Op. A’y Gen. 03-068 (2003), 2003 WL 21362764

uniformity requirement of Article II, Section 28 applies acro

created by the Constitution™ — “that is, the equality and uni

o administer and maintain an impracticg! system of taxation, and it

the value and definition of

ifications.” Sherwood Co.,

ciples of uniform taxation”
(The “Uniformity Clanse™).
. at *2. “The equality and
ks the classes and subclasses

formity of taxation required,

are equality and uniformity with taxes on propetty of like chiaracter[.]" Mall of Memphis

Assocs. v. Tennessee State Bd. of Equalization, No. 106118-
(Aug. 1, 1977) (internal quotation and citation omitted); sed
R.R. Co. v, Public Serv. Comm'n, 631 F.2d 426, 431 (6" Cir
contention that the Uniformity Clause “requires only that the

be equal and uniform within each class or subclass”™

), 1997 WL 436222, at **8.,9
also Louisville & Nashville
1980) (rejecting the Board’s
» ratio of assessment to value

and emphasizing that “the

constitutional requirement that all property must be valued at full market value would be

emasculated by the adoption of this contention).
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Even if a “reasonable basis exists” for classifying

from other property” for equal protection purposes, that “i8

uniform taxation clause, because under that clause any aut

seek to reach the true value of the property, regardless

differcnces. Tenn. Op. Att’y Gen. 03-068 (2003), 2003

question gencrally “require[s] a factual inquiry to determine
set forth in the statute *is so divorced from reality that it beg
The Court concludes that this question of uniformity frig
inquiry that should be first addressed by the administratiy
challenged hearing. As discussed above under the equal p

facial rational basis for the classification at issue here when

infirmity on the face of the real property utility classifid

Clause of the Tennessee Constitution.

Commerce Clause

The constitutional proviso that Congress “shall have power .

commerce . . .

legislative measures that “regulate™ interstate commerce. Se

among the several states” necessarily pro

cértain property “differently
hot sufficient to satisfy the
horized methodblogy must
vf* of any other technical
WL 21362766, at *2. The
whether the methodology™
omes unconstitutional.” /d.
bers a uniquely as applied
e agency in the as applied
otection analysis, there i5 a

viewed in light of the state

i

constitutional Uniform Taxation provision. Stated different]y, there is no constitutional

ation under the Uniformity

. . to regulate
hibits states from adopting

» U.S, Const, art. 1, § 8, cl. 3.

One of the fundamental values in Commerce Clause jurisprudence is that states cannot

cngage in economic protectionism at the expense of other dtates or interstate commerce.

Commerce Clause precedent limits the extent to which state

or otherwise burden the flow of interstate commerce.” M

151 (1986). In this context, whether a measure 15 view

“whether it can faitly be viewed as a law directed to leg

22
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ine v. Tavlor, 477 U.5. 131,
ed as protectionist turns on

itimate local concerns, with




effects upon interstate commetce that are only incidental. ” Rhiladelphia v. New Jersey,

437 U.S. 617, 624 (1978). On the other hand, our Constitutian, including the Commerce

Clause, features a basic framework (federalism) that p hsits that state and local

governments retain certain zones of autonomy.

Recently, the Sixth Circuit reiterated its approgch to Commerce Clause

challenges:
This Circuit has adopted a two-step analysis tg evaluate challenges
to the dormant Commerce Clause. [nt'l Dairy Foods|Ass'n v. Boggs, 022
F3d 628, 644 (6" Cir. 2010). Under the first step) we must determine
whether “a state statute directly regulates or d scriminates against
interstate commerce, or [whether] its effect is to favgr in-state gconomic
interests over out-of-state interests.” Jd. (quoting rown-Forman, 470
U.S. at 579, 106 S, Ct. 2080). “A [state regulation] can discriminate
against out-of-state interests in three different ways: (a) facially, (b)
purposefully, or (¢) in practical effect.” Id. at 648 (quoting E. Ky. Res. v.
Fiscal Court of Magoffin Cnty. Ky., 127 F.3d 532, 540 (6™ Cir. 1997)).
“[T]he critical consideration is the overall effect of the statute on both
local and interstate activity.” Brown-Forman, 476 UL5. at 579, 106 S. Ct.
2080. The plaintiff bears the initial burden of proof jo show that the state
regulation is discriminatory. Davis, 553 1U.S. at 338,128 S. Ct. 1801.

fiscriminatory law is
dvances a legitimate
ved by reasonable
't. 1801 (quoting Or.
45 (internal citation

[f the plaintiff satisfied its burden, then “a
virtually per se invalid and will survive only if it 4
local purpose that cannot be adequately set
nondiscriminatory alternatives.” /d. at 328, 128 5. ¢
Waste Sys., Inc, 511 U.S. at 101, 114 8. Ct, 13

omitted)). However, if the state regulation is neith
extraterritorial, then the court must apply the balanc

=r discriminatory not
ng test established in

Pike. Under the Pike balancing test, a state regulafion is upheld “unless

the burden it imposes upon interstate commerce is

‘clearly excessive in

relation to the putative local benefits.”” Int'l Digry, 622 F.3d at 644

(quoting Pike, 397 U.S. at 142, 90 5. Ct. 844).
American Beverage Ass’'n v. Snyder, 700 F.3d. 796, 803-04 (6™ Cir. 2012). The United

States Supreme Court has held that state taxes will be uphelll against dormant Commerce

Clause challenges if: 1) the tax was applied to an activity {hat had a “substantial nexus”
with the taxing state; 2) the tax was “fairly apportioned;” 3) the tax did not “discriminate
against interstate commerce;” and 4) the tax was “fairly related” to the services provided
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by the taxing state, Complete Auto Transit, Inc. v. Brady,

Over the years, the Cowt has continued to apply this fi

challenges to state tax laws under the dormant Commerce Clat

In a discrimination case under the Commerce Clauze,
is the starting point. In other words, the first thing to determ.
Clause challenge is whether the measure, on its face, prescriﬂ

in-state and out-of-state economic interests that benefits t

430 U.8. 274, 279 (1977).
hur-part test i evaluating
Nse.

the statutory measure itself
ne in a dormant Comimerce
es “differential treatment of

be former and burdens the

latter.” Oregon Waste Sys, Inc. v. Department of Envil. Quafity, 511 U.S. 93, 99 (1994).

If the “statute directly regulates or discriminates against inter
effect is to favor in-state economic interests over out-of-stat
generally struck down the statute without further inquiry.’
Corp. v. New York State Liguor Auth., 476 U.8, 573, 579 (
classification statutes do not contain language indicating a 4
on local versus interstate interests. For the same reasons

protection discussion, trucks, barges, rail, and refineries, af

Colonial Pipeline for Commerce Clause purposes. See D

state commerce, or when its

E interests, [the courts] have

Brown-Forman Distillers
1986). Here, the challenged
ifference in treatment based
mentioned under the equal
= not similarly situated with

recTV, Inc. v. Roberts, 477

S.W.3d 293, 305-07 (Tenn. Ct. App. 2015). The Court, theflefore, concludes that there is

no facial Commerce Clause infirmity with the challenged (r¢
property) statutory classifications.

Conclusion

al property and public utility

Based on the foregoing, the Court concludes that the statutory classifications of

property provided for in Tenn. Code Ann. §§ 67-5-501(9

N(B)(ii) & 67-5-501(8), and

related statutory provisions challenged by Colonial Pipelifie, are facially constitutional.

The Court, therefore, DISMISSES Plaintiff’s Amended Camplaint with prejudice. The
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Court taxes Court costs, for which execution may issue, hgainst Plaintiff, Colonial

Pipeline Company.

IT IS SO ORDERED.

-

[
RUSSELL T. PERKINS, CHANCELLOR

S

cc.  Stephen H. Price, Esq. (via Facsimile — (615) 724-3323
7. Matthew Kroplin, Esq. (via facsimile — (615) 724-3323)
Everett B. Gibson, Esq. (via facsimile — (901) 525-844 6)
Mary Ellen Knack, Fsq. (via facsimile — (615) 532-2571)
Jonathan N. Wike, Esq. (via facsimile — (615) 532-2571)
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